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Abstract

The discussion about justice and equality in Islamic family law is an
interesting topic to be raised because there exists a discrepancy between the
explicit principles of Islam that outline the rights and responsibilities of family
members and the practices in society that sometimes result in unfair treatment,
especially towards women. This factor is triggered by interpretations that are
less inclusive of religious texts (the Qur'an and hadith), which tend to be
influenced by history, cultural norms, and patriarchal traditions embraced
within the community. This condition leads to the emergence of inherited
perspectives and behaviors that uphold the notion that men hold a superior
position compared to women. Therefore, it is crucial for Islamic family law to
ensure justice and equality as integral components in order to achieve harmony
and tranquility within the family sphere. Without this, the risk of discrimination
and neglect will persist, particularly towards women and children.
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A. Introduction

Considering there are discrepancies within Islamic concepts that expressly
describe the rights and obligations of family members and their practises within the
community due to inequality, particularly towards women, the discourse on justice
and equality in Islamic family law is relevant to examine. Due to gender stereotypes
upheld in society and non-inclusive perspectives of religious texts (the al-Qur'an and
hadith), which were both shaped by historical events, social norms, and cultural
environments, some people have inherited attitudes and behaviours that consider men
are superior to women.

One of the presumptions that leads to discrimination against women is that
they were produced from a man's rib, which marginalizes and places them in a lower
social status. Women are seen as a source of tragedy and are expected to bow to the
authority of men. based on the notion that Eve (female) enticed Adam (male) to

consume khuldi fruit, causing him to be kicked out of heaven. The idea that women
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are the cause (tempter) of disobedience is based on the influence of Israiliyat stories,
and it undoubtedly diminishes the dignity of women.*

The primary elements of Islamic principles, the Qur'an and Hadith, include
universal principles that serve as a roadmap for living. These ideals include moral
principles, fairness, autonomy, equality, and others. Islam has never accepted human
discrimination, for instance, when it comes to the concepts of justice and equality.’
The Qur'an emphasizes that the only physical distinctions between men and women,
which are part of their inherent essence as men and women, and Taqwa are the only

differences between men and women.®

B. Findings and Discussion
1. Equity in Islamic Family Law

One of the tenets of Islam is equity, which emphasises that everyone is
entitled to the same rights and opportunities. The need for thoughts and traits that
strike a balance between rights and obligations is equity.* Al-'adl is an Arabic word
that signifies straight and is derived from the phrase ((J=) ¢ — 2 - J)° specifically,
staying true to the truth and not veering off course under the lure of passion. Al-"adl is
pronounced similarly to the Arabic word for equality, which means to compare one
item to another.® Al-gist, also known as al-misl, is another name for al-adl and

meaning "the same in the distribution or equality of something in its place.” Al-'adl is

'Cerita Israiliyah yang terdapat dalam penafsiran al-Qur’an maupun hadis adalah riwayat-
riwayat yang bersumber dari orang-orang Yahudi dan Nasrani yang telah masuk Islam namun masih
terpengaruh dengan keyakinan mereka sebelumnya.

’Mursyidah Thahir, Pemikiran Islam tentang Pemberdayaan Perempuan (Jakarta: Logos
Wacana llmu, 2000), 21.

*Nasaruddin Umar, Qur’an untuk Perempuan (Jakarta: Jaringan Islam Liberal (JIL) dan
Teater Utan Kayu, 2002), 27.

*Tim Redaksi Kamus Bahasa Indonesia, Kamus Bahasa Indonesia (Jakarta: Pusat Bahasa
Departemen Pendidikan Nasional, 2008), 13.

%lbn Manzur, Lisan al- ‘4rab (Kairo: Dar al-Ma’arif, t. th), 28.
®lbrahim Mustafa (et.al), Al-Mu jam al-Wasit (Kairo: Syuruq al-Daulah, 2004), 422.

"Abdul Aziz Dahlan, Ensiklopedia Hukum Islam (Jakarta: PT. Ichtiar Baru van House, 1996),
25.
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characterized by the phrase as justice in full rights fulfilment.® Al-'adl, al-gist, and al-
mizan are the three concepts used by M. Quraish Shihab to define justice. Al-'adl is
providing prudently as required and positioning the direction appropriately. Being
fair doesn't always have to include two people; it can be applied to oneself as well as
to others. One party may appreciate the present but not the other. Unlike the phrase
al-gist, which is a present that, despite being different from the recipient(s), pleases
both parties. Regarding the concept of al-mizan, it refers to justice that is based on
balance and is not biased in the same way that scales are when something is being
weighed.? When considering the three definitions of justice, it appears that only al-
gist is one of God's qualities because He constantly distributes to His creatures in

compliance with their capacities.

2. Equality in the Household

Equality is a value that should be upheld in the area of family law in order to
promote happiness and harmony in the home. This entails granting each right to those
who are eligible, including the husband, wife, and children, without lowering or
enhancing it. Several verses, including QS. Al-Maidah/5: 8 and QS. Al-Nisa/4: 135,
contain directives to defend justice.'®

The outcome of the lack of implementing justice in relationships with family
members is the phenomena of the household crises that took place and the
discriminatory treatment of women and children, especially in the domestic space.
The prevalence of domestic violence (KDRT), both physical and non-physical
(social, economic, psychological, and verbal abuse), is rising year after year.
Husbands and parents are typically the perpetrators, while wives and daughters are
the victims. Data from the KPPA predicts 4,322 cases in 2021 and 4,371 cases in

8Al-Raghib al-Asfahani, Al-Mufradat fi Gharib al-Qura ' (t. tp: Nazar al- Mustafa, t. th), 46.

M. Quraish Shihab, Tafsir al-Misbah: Pesan, Kesan dan Keserasian al-Qur’an, Vol. 5
(Jakarta: Lentera Hati, 2002), 284.
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2022. There are specifically 2,098 instances of personal violence, 1,276 instances of
public violence, and 68 instances of state violence.'!

Excessive control relationships between the offenders and those who are hurt,
as well as a lack of respect and mutual admiration, are the root causes of this
injustice. Men (husbands and dads) believe they have the right to abuse and control
women when they make mistakes or go against the rules, which they view as
"deviations". Additionally, domestic sexual abuse occurs when biological parents
conceive biological children, stepfathers conceive stepchildren, and siblings conceive
siblings.® An issue that needs priority and an extensive remedy is the threat and
disruption to women's life in settings when they ought to be able to ask for safety and
affection. Alternative measures that can be taken to reduce discrimination in the
family include internalising the Islamic family law's values of justice and equality and
putting them into practise in all aspects of daily life so that the general public
perceives and believes that men receive preferential treatment in terms of education
and other areas of life. connections within families can be avoided.

In Indonesia, however, there is currently a very positive trend towards equal
access to education for men and women. The discriminatory belief that women
cannot travel for longer than three days unless they are accompanied by their mahram
Is another issue connected to the lack of equality in society's attitude. This is based on
a literal interpretation of verse 33 of Qur'an al-Ahzab.:

2
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Meaning:

And you ought to remain in your homes, refrain from decorating them and
acting foolishly like the ignorant people who were there before, pray, give alms,

https://www.metrotvnews.com/play/b2ICrd X L -kemenpppa-rilis-data-jumlah-kasus-kdrt-di-
indonesia-hingga-oktober-2022

Yhttps://regional.kompas.com/read/2021/03/13/233229578/seorang-ayah-tega-hamili-anak-
kandung-perbuatannya-terbongkar-setelah.
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and obey Allah and His Messenger. Indeed, O ahlul bait, Allah will purify you
of all sins and make you as pure as possible.*?

This precise interpretation is not in accordance with Islamic teachings
because, as stated in Q.S. al-Mujadilah, Allah has promised anyone—men and
women alike—who is serious about learning will obtain a better and nobler degree
and position./58: 11:

Bk 50 el )51 sy R 15l Gl ) o
Meaning:
... Undoubtedly, those within you who believe in Allah and those who receive
knowledge in stages will be raised (in degrees)...**

The level of one's degree is defined by the person's expertise and level of faith
throughout this world and the next. In some ways, a person's life will be more
advanced and rich the more advanced their education is. The passage encourages
women to work and engage in activities outside the home as long as they can
safeguard their privacy and identities. It is not just directed at men. This relates to

Islamic law:

Al el L8 Ja¥ly Liall e Jids Jay o W) sl 30lall 8 JuaY)
Leaad e didy Ju gl W)

(Everything is permissible in social situations as long as there is no restriction, but
nothing is permissible in pure worship situations as long as there is no instruction) .
This is in conformity with KHI Article 79, Paragraph 2, which states that
husbands and wives have similar rights and privileges in communal life, i.e., they are
similarly free to participate in social life, including the right to pursue a profession or
career. Since the time of the Prophet, who did not restrict it, many women have been
actively working and engaging in pursuits. For instance, in trade Khadijah bint

Khuwailid, a prominent female businesswoman. The Prophet was once approached

®Kementerian Agama RI, Al-Qur’an dan Terjemahnya (Jakarta: PT. Adhi Aksara Abadi
Indonesia, 2011), 597.

Y“Kementerian Agama R, Al-Qur’an dan Terjemahnya, 793.
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by a woman named Qilat Ummi Bani Ammar who requested advice on buying and
selling. Animal skin tanning was another activity that Zainab bint Jahsy engaged in,
and she contributed the money she earned. Because her husband and child at the time
were unable to support the household, Raithah, the wife of the Prophet's closest friend
named Abdullah Ibnu Mas'ud, was highly busy at work. Al-Syifa, a woman with
aptitude for writing, was chosen by Caliph Umar r.a. to serve as an agent in charge of
the market in Medina. This fact further persuades everyone that it appears that

women can do the jobs assigned to them.

3. Justice in Polygamy

Islamic family law has a severe issue with polygamy. Polygamy is a known
practise, not just among Muslims, but also in China, India, Egypt, and across the rest
of the country.’® Islam supports polygamy on the basis of reasoning from the Koran,
such as Q.S. al-Nisa/4:3 and 123, which confirm its legitimacy under the condition
that it must be just towards the women; if it is not, the marriage is still legitimate but
has committed a sin.'® How a person can carry out justice is the issue.

Some claim that the passage only pertains to physical justice, such as clothes,
food, shelter, and mu'amalah between wives, and that justice in terms of love and
affection is difficult to attain. According to Mahmud Shaltut, the first and second
verses are interconnected; the first verse establishes the fundamental tenet of
polygamy's legality, while the second verse serves as a manual for comprehending
the nature of polygamy. The historical evidence that prophets, companions, tabi'in,
and other individuals engaged in polygamy demonstrates that a man who can uphold
justice in polygamy is a guy who has goodness above goodness. In the sense that not
all males are capable of polygamy, or having more than one wife, and are able to

manage all the repercussions.*’

®Muhammad ibn Musfir ibn Husein al-Thawil, Ta’addud al-Zawaij fi al-lslam (Ummul
Qura’: Idarah al-Da’wah wa al-Islam bi Jama’ah Anshar al-Sunnah al-Muhammadiyah, t. th.), 4.

®*Muhammad ibn Musfir ibn Husein al-Thawil, 7a addud al-Zawaij fi al-lslam, 9.
Y"Mahmud Syaltut, Al-Islam Agidatun wa Syariah (Mesir: Dar al-Qalam, 1395 H), 183.
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In general, polygamy is not encouraged (recommended) and is not outright
forbidden (forbidden) in Islam.*® The polygamy passage, in Quraish Shihab's opinion,
needs to be highlighted in multiple ways, including the fact that it does not introduce
any brand-new prohibitions because polygamy is already accepted and practised by
followers of a number of religious shari'ahs and social norms. However, the verse
permits polygamy for those who meet certain criteria because it concludes with a call
to monogamy in His own words: <3 sl ¥i 15ls35 "That is closer so that you do not
persecute).”® According to Quraish Shihab, polygamy that has negative effects is
practised by individuals who disobey Islamic edicts. A legal provision should not be
repealed simply because someone broke the law, especially if doing so would have a
detrimental effect on society. Here, it is important to understand that free or
unmarried sex, the emergence of mistresses, and deceptive weddings have all
occurred in societies where polygamy is, in his opinion, outlawed (both in the East
and more so in the West). Is it possible that this has a very negative effect on society,
particularly on women?.%

A different approach argument against polygamy is that the verse's "fair"
standard cannot be adequately met without fairness in terms of population, support,
and wives. The two verses above actually hold that polygamy is the norm for
marriage, with monogamy being an exception (istitsna) for those who are unable to
behave appropriately. It follows from the sentence: saalsi |5l Vi 2éa li Yet, only
marry one if you are concerned that you won't be able to do them justice. However, in
theory thatsliuy! 33 Wils Ja¥) The key idea is that istitsna, because exemptions serve
as confirmation of the rule, istitsn always prevails over principles.

In reality, the Prophet discussed the benefits of polygamy in a number of
hadiths. (ta ‘adud al-jauzah):

8|ffah Qanita Nailiya, Poligami Berkah ataukah Musibah? Mengungkap Alasan-alasan Nabi
Melarang Ali Berpoligami (Cet. Ke-1; Yogyakarta: DIVA Press, 2016), 16.

®Nurus Sa’adah, dkk, Poligami dalam Lintas Budaya dan Agama, Vol. 49 (Jurnal Ilmu
Syari’ah dan Hukum, No. 2, Desember 2015), 485.

M. Quraish Shihab, Perempan: dari Cinta sampai Seks, dar Nikah Mut'ah sampai Nikah
Sunnah, dari Bias lama sampa Bias Baru, Cet. Ke-1 (Tanggerang: PT. Lentera Hati, 2018), 195.
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Meaning:

That Said al-Khudri said (and said to me) ibn Abbas: are you married? I replied,
no. Ibn Abbas said, marry, in fact the best of these people are those who have
the most wives.

The aforementioned hadith demonstrates that a guy who has multiple wives
and is capable of doing justice is the finest man because justice will enable him to get
Allah's protection on the Day of Judgment. And the fact that he was able to treat his
wives fairly demonstrates his ability, knowledge, and piety. Because the quality that
most closely resembles piety is justice.

In basic terms, Islam does not require polygamy to be as constrained as it is
under current law, such as when the wife is ill or unable of bearing children, for
example. Islam, on the other hand, is more likely to focus on a person's aptitude and
sense of justice. Therefore, in this situation, a person's ability and justice when
marrying multiple people need to be put to the test. Abu Zahrah therefore views
requiring polygamy as heresy in the religious sense.

Al-Mughni says the following:

2\ gle o5 13 48l i Ll lple o 50 Y ol Wl da s Lea s 3 Ol
(If you marry a woman who gives conditions then do not marry her, because marriage
will lead to divorce).

In relation to material justice for wives, this means that a person who desires
to practice polygamy must be able to support his wife equitably. Philosophically
speaking, it is actually understandable that a man must possess material skills in order
to implement this Shari‘a, even if one is not against the idea of polygamy. Even for a

wife, if the talent is actually inadequate in this situation, it won't be an issue and will

?'lmam al-Bukhari, Shahih al-Bukhari, Bab Katsrat al-Nisa’, Juz 5 (Kairo: Dar al-Sya’bi,
1987), 1951.

?2|bn Qudamah, al- Mughni, Juz 6 (Beirut: Dar al-Fikr, 1405 H), 548.
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ultimately result in loss. Imam Malik in al-Muwatha authorizes polygamy up to a
maximum of four wives, according to madzhab.,®® while al-Syafi’i in al-Umm,
Polygamy that is sanctioned by the Qur'an and Sunnah.?* Ibn Qudamah also permits a
maximum of four polygamous relationships. In essence, the madzhab priests divide

the night and demand material fairness.

4. Equality in an Inheritance
According to an Islamic perspective that is informed by the Al-Qur'an and
Hadith, justice in the distribution of inheritance is both a necessary and the ultimate
objective of law. Justice-seeking is a universal legal principle that can exist without
any physical boundaries.,” It includes both individual and universal ideas.?®
In Islamic inheritance law, the concept of fairness denotes a balance between
the rights derived from inherited property and the responsibilities or burdens of life

12" Therefore, the definition of

that the successors are required to bear or fulfil
fairness in Islamic inheritance law is based on the amount of the burden or obligation
placed on them, in terms of the generality of human circumstances/life, rather than on
the similarity of levels amongst heirs. Sayyid Qutb expounded on the topic of 2: 1 for
men and women in Tafsir Fi Dzilal al-Qur'an because men are thought to have higher
obligations than women, such as paying dowries or caring for the family. Justice is
decided in a balanced manner based on the various responsibilities that fall to men
and women. If it is connected to Amir Syarifuddin’'s definition of justice as "The
balance between rights and obligations and the balance between what is obtained and

the needs and uses" or "the balance between burdens and responsibilities among

*|mam Malik ibn Anas, al-Muwaththa’ (Mesir: Dar lhya al-Turats, t. th.), 362.
*Muhammad ibn Idris al-Syafii’, al-Umm, Juz 5 (Beirut: Dar al-Ma’rifah, t. th.), 129.

>Abdul Ghofur Anshori, Filsafat Hukum Kewarisan Islam; Konsep Kewarisan Bilateral
Hazairin (Yogyakarta: Ull Press, 2005), 153.

26Kamaruddin, “Beragam Norma Hukum dalam Penerapan Waris”, Jurnal Al-Risalah 13, no.
1 (2013), 29.

2"Ahmad Zahari, Tiga Versi Hukum Kewarisan Islam: Syafi'i, Hazairin dan KHI (Pontianak:
Romeo Grafika, 2003), 25.
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equal heirs," it is concluded that justice will manifest itself in the application of the
Islamic inheritance division system.

This clause is founded on the fact that, in Muslim society, males are
responsible for supporting their families but women are not.?® The woman becomes
the responsibility of her parents, guardian, or brother if she is a female or is still
single. After a woman marries, the responsibility for moving will fall to her husband
(a guy).

The fundamental question is whether the 2:1 inheritance distribution is still
applicable given the differences in the circumstances and contributions of women
who have improved the economy and welfare of the family as a result of their
involvement and contributions in public areas.

The first response to this issue claims that because men are still forced to pay
a dowry and support their wives, the idea of distributive justice in Indonesia is still
applicable and a general idea in the inheritance section of 2:1 between men and
women. Al-ahliyah al-wujub, or the eligibility of a mulatto to carry out legal actions
that carry out rights and responsibilities, without recognizing between the status of
men and women, can be used to determine the equal allocation of inheritance
between men and women. This basic concept can change if women work and social
conditions change. Consequently, the 2:1 inheritance distribution cannot be
generalized by the casuistic law, which is still in use.” Thus, the inheritance system
in Islamic society, which occasionally deviates from 2:1, cannot be defended as an
alteration to the guidelines set down in the Qur'an.

The second viewpoint highlights that the Qur'anic acknowledgement of
women's rights in inheritance, which they had no prior access to, is first determined

by the division of inheritance (2:1). In order to comprehend the verse on inheritance

?8Gyariat Islam tidak mewajibkan perempuan untuk menafkahkan hartanya bagi kepentingan
dirinya ataupun kebutuhan anak-anaknya, meskipun ia tergolong mampu/kaya jika ia telah bersuami,
sebab memberi nafkah (tempat tinggal, makanan dan pakaian) keluarga merupakan kewajiban yang
dibebankan syara’ kepada suami (laki-laki setelah ia menikah).

2°Ahmad Rofig, Hukum Islam di Indonesia, 4" ed (Jakarta: PT RajaGrafindo Persada, 2000),
374.
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as an acceptable limit, the Syrian Arab progressive Muslim thinker Muhammad
Syahrur introduced a progressive methodology known as the "Theory of Limits"
(nadzariyyah al-hudud), or the theory of limits. According to this interpretation,
women may receive inheritance in excess of the initial provisions because the verse
only defines the minimum limit.** Even women can earn more than their brothers, for
example, if they agree to do so or if sisters have an excessive burden in taking care of

and caring for their parents, for example.

5. Equality in Islamic Family Law
One of the central themes as well as the main principles of Islamic teachings
is the egalitarian principle, namely equality between humans, both men and women
as well as between nations, ethnicities and descendants. This is implied in Q.S. al-
Hujurat/49: 13:

& ET T T ot ooy NT-%a 1205 . ot - het s R Y A R _#T
ASa28) o) e nal J8S Ll 25 iy 8D (e aSiedA U Al Ll
ek alle W G 0 e
Meaning:

O populace! Indeed, We fashioned nations and tribes for you to interact with
one another after We created you from a male and a female. The one who is the
most pious among you is undoubtedly the most honourable in Allah's eyes.

Undoubtedly, Allah is All-Wise and All-Knowing.*!

The verse highlights the equality of men and women in terms of worship (the
spiritual aspect) and civic engagement (career-related issues), liberating people from
different kinds of oppression and intolerance, such as prejudice against sex, skin
color, race, and other groups. The provision of comparable chances and status for
men and women to exercise their human rights and benefit from their freedoms in

their diverse roles is the concept of equality in question.*

*https://journal.uinsgd.ac.id/index.php/Diroyah/article/view/19840/pdf

$'Kementerian Agama RI, Al-Qur’an dan Terjemahnya (Jakarta: PT. Adhi Aksara Abadi
Indonesia, 2011), 745.

%2Badriyah Fayuni dkk, Keadilan dan Kesetaraan Gender Perspektif Islam, 1% ed (Jakarta:
Tim Pemberdayaan Perempuan Bidang Agama Depag RI, 2001), 126.
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According to the Quran above, Islam upholds women and respects the
equality of men and women. The same is true for the spiritual (worship) and social
(muamalah) dimensions; nonetheless, Allah will recompense them based on the
caliber of their deeds. The concepts of equality between men and women in the
Koran can be analyzed using a variety of factors, according to Nasaruddin Umar,
including:*

a. Both sexes serve as servants.

According to the affirmation in Q.S. al-Zariyat/51: 56, the reason for
God's creation of humans is for them to adore Him.:

052 ) a5 Gl Sl 5

Meaning:

And aside from the fact that they serve Me, | did not create jinn and
humans.**

Humans serve without distinction between men and women, and those
who perform several good deeds are rewarded handsomely without regard to
their gender. Both people have an equal chance at realizing their potential as
ideal servants. The Qur'an describes the ideal servant as being righteous
(muttaqun), and to attain this level of muttaqun, there is no known distinction
between gender, ethnicity, or particular ethnic groups.

b. Both men and women as Earth's Khalifah.

The aim of human existence on this planet is to serve as a slave (‘abid) to
Allah SWT and to serve as His caliph on earth (khalifah fi al-ard). In Q.S. al-
An'am/6:165, the human capacity to rule as caliph on earth is underlined.:

b ool ik ang (338 A 2855 o oY) Cauld afles ol 5
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Meaning:

*Nasaruddin Umar, Argumen Kesetaraan Gender Perspektif al-Qur’an, 1% ed (Jakarta:
Paramadina, 1999), 255.

%*Kementerian Agama RI, al-Qur;an dan Terjemahnya, 756.
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In order to test you regarding what He has given you, He elevated some
of you much above others in order to make you the rulers of the earth.
Your Lord is certainly quick to punish, and undoubtedly, He is Most
Forgiving and Most Merciful.*®
c. Men and women Receive the Primordial Covenant.
Men and women equally carry out the mandate and receive the primordial
agreement with God. As is well known, before a human child leaves his
mother's womb, he must first accept an agreement with his Lord, as mentioned

in Q.S. al-A'raf/7: 172:
Lo 71§ Aeg 8 ool esmiui T A 3 AP TR
Sl 2gmat] e 283505 265753 a8 H5eda (e 23l G0 (e Sl 24T 3
P % o FL G e |l _ s oo -, L [
Chlie 13 G UGS U Aadll 2513058 G U T 1516 2K,
Meaning:
And (remember) when your God produced Adam's progeny from their
sulbi and testified against their souls by asking, "Am I not your Lord?"
"Yes (you are our Tuban), we are witnesses," they retorted. We do that

so that you won't claim, on the Day of Judgment, that we (ban Adams)
are the ones who are careless about this.*

According to Fakhr al-Razi, every person being born on this planet swears to

the existence of God, and angels are present to record their declaration.*’

a. Adam and Eve participated completely in the cosmos' drama.

The pronoun for two people (huma), specifically the pronoun for Adam
and Eve, is used throughout all the verses that describe the cosmic drama,
specifically the tale of Adam and his companion in heaven before they
descended to earth. This can be seen in the following instances :

1. Both were created in heaven and utilize heaven's facilities mentioned in

Q.S. al-Bagarah/2: 35:

402.

**Kementerian Agama RI, al-Qur;an dan Terjemahnya, 202.
%Kementerian Agama RI, al-Qur;an dan Terjemahnya, 232.
"Fakhr al-Razi, al-Tafsir al-Kabir (Beirut: Dar al-Haya’ al-Turats al-Arabi, 1990), Jilid XV,

13



International Proceeding
Justice and Equality in Islamic Family Law
Faculty of Sharia, State Islamic University of Datokarama Palu

o < &2 o 2 _ - o -2 @ _ % as P o7 o A AT <88
Q;Ag;gz‘yjun;aa;;\x;@msjag\a,;gﬂmdsﬂ\g,ﬁ;uhj
'.:Nﬁ.n ;}‘9 uasﬂ:ﬁi 5- 2 ‘:.n

Meaning:

And We commanded: "O Adam, live in this heaven with your wife, eat
from its many delectable delicacies wherever you like, and stay away
from this tree, which makes you one of the wrongdoers.®

2. The devil's persuasion to both of them has the same nature as described in
Q.S. al-A'raf/7: 20.:
E VT HE L. el o ° _a 8- €1 -8y _ o8 ’.'°“/“:~ _sY - .o %
LaSagh o Jlas Lagde 3 (e agae (55 e ladd (ool Glandll Ll (sl 8
Giladl (s G55 51 31a B3R5 4 W) 3050 o3 e L35
Meaning:

Your Lord has not forbidden you from touching this tree, but so that you
both do not become angels or do not become eternal people (in heaven),
the devil spoke wicked ideas to the two of them in order to reveal to

them what was concealed from them, namely what was inside them.**
3. Both ate the khuldi fruit and both received the consequences of falling to

earth, mentioned in Q.S. al-A'raf/7: 22:
e gl s i Leg o Lagh 53 55020 613 L4 5,550, L
SR &) LD (5 555 Wkl e Lkl 4l Tagd Lagotiy 2l (33
Meaning:

Therefore, the devil used trickery to convince them to eat the fruit. Then
their Lord yelled at them, saying, "Didn't | forbid you both from that
tree and | stated to you: Surely the devil is a serious enemy to you
both?*

¥Kementerian Agama RI, al-Qur;an dan Terjemahnya, 7.
¥Kementerian Agama RI, al-Qur;an dan Terjemahnya, 205.
“*K ementerian Agama RI, al-Qur;an dan Terjemahnya, 205.
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4. According to Q.S. al-A'raf/7:23, both who repent and seek God's

forgiveness are granted it:
J@\w&;ﬂu:*’uﬂugu\jm&iwa;m
Meaning:

We have injured ourselves, O our Lord, and if You do not pardon us and
show mercy to us, we will undoubtedly be included among the losers.*

5. According to Q.S. Al-Bagarah/2: 187, when on earth, both produce

progeny, complement one another, and are dependent upon one another:

A ale u@swu;:i”sxwu"C;ﬁ@@\qy\eu\messd;\
K e 5 &0k 8 28081 AT 4K oK)
Meaning:

You are allowed to mix with your spouses on the evenings of the fasting

month because both of you provide garments for each other. Because

Allah is aware of your inability to control your lust, He pardons
42

you....

b. Men and women have the potential to achieve achievements.

Opportunity to achieve maximum performance is no difference between
men and women, specifically emphasized in several verses including Q.S.
Ali-Imran/3: 195:

i ® A 5 80 fa a&in Jale (et bl Y 1 2 e@m L
585 ok o 155505 aa )l (e 138 ATS 1558 Gl © aig e
S g E GG o 2 el 5% wdo os¥f.o&F . o alee esdo # _%elF (ofed
O Ll 5001 AT (e (5 a0 cna ailanY 5 agilil agie (5aSY I3l

3l G sake d 5240 e

Meaning:

*Kementerian Agama RI, al-Qur;an dan Terjemahnya, 205.
*2Kementerian Agama RI, al-Qur;an dan Terjemahnya, 36.
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Because some of them were descended from others, their Lord granted
their request and declared: "Truly, | do not waste the deeds of those who
do good deeds among you, whether male or female. People who
migrated, were driven from their homes, suffered harm as a result of
their actions, engaged in combat, and died will undoubtedly have their
mistakes forgiven and will be admitted into gardens where rivers flow as
a recompense with Allah, and Allah with Him is a good reward.*®

The passage underlines that individual achievement, both in the spiritual
and professional spheres, is not solely a male domain and suggests the ideal
concept of equality between men and women. The chance for both sexes to
perform at their best is equal. Although there are still many challenges,
particularly cultural ones, this ideal concept needs stages and socialization to
be realized in society. However, cultural concerns shouldn't dampen
enthusiasm for promoting gender equality because it will affect cultural
changes in society along with the advancement and growth of science and
technology.

After outlining the principles of equality in the Qur'an, several examples
of equality between men and women in Islamic family law will be discussed
as follows:

1. Equality in Choosing a Life Partner

There is a difference of opinion among scholars regarding the
permissibility of a father (wali) choosing a partner for his daughter without
the consent of the child. Imam Syafi'i and Imam Malik are among the scholars
who allow the right of ijbar (forced) for parents (guardians) but must be
accompanied by quite strict signs, especially for the happiness and benefit of
their child's future marriage.** According to this viewpoint, Sayyid Sabiq
concurred that both children who have lost their faculties, such as going

insane, and children who have not yet become mumayyiz or who have already

“Kementerian Agama RI, al-Qur;an dan Terjemahnya, 97.

*Muhammad al-Syarbini, al-Igna’ (Surabaya: Dar al-Thya’ al-Kutub al-Arabiyyah, t.th.), 168.
Bandingkan: Rustam Dahar Kamadi, Kesetaraan Laki-laki dan Perempuan dalam Hukum Perkawinan
Islam, Sawwa vol. 8 no. 2 (April 2013), 364.
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done so are covered by the right of ijbar for guardians.* Just since he wants
the marriage to result in sakinah, mawaddah, and rahmah, he wants the
guardian to request his child's consent.*®

According to Imam Abu Hanafi, a girl or a widow must give her
agreement in order for there to be a marriage. Alternatively, even the father
may not enforce the marriage contract if they reject it. This opinion is based
on an incident that took place during the lifetime of the Prophet Muhammad,
when a woman by the name of Khansa'a in the history of 'A'isyah r.a. received
a complaint from a girl who was being forced by her father to wed a guy she
didn't like. The Prophet decided to return the marriage arrangements to the
girl earlier after hearing what had been said.*” Ibn Taimiyah concurred with
the scholars who said that fathers shouldn't compel their adult daughters to get
married without their permission.“® According to another viewpoint, espoused
by Asghar Ali Engineer, women and men have equal rights to choose partners
because they both possess moral and mental faculties, which are stressed in
the Qur'an (Q.S. Al-Ahzab: 35).%
2. Equality in Parenting

Raising children is not solely the responsibility of women (wives) but a
shared responsibility between husband and wife. There is a disorientation in
the mindset that it is the nature of women and is left entirely up to women so
that men do not want to be involved in education and raising children. Such

an assumption cannot be maintained because children need the touch of father

*3ayyid Sabig, Figh Sunnah, terj, Nor Hasanuddin, 3" ed (Jakarta Pusat: Darul Fath, 2008),

18. Bandingkan: Sulaiman bin Ahmad bin Yahya al-Faifi, Ringkasan Figih Sunnah, terj. Achmad
Zaeni Dachlan, 1% ed (Depok-Jawa Barat: Senja Media Utama, 2017), 392.

**Sayyid Sabiqg, Figh Sunnah, terj, Nor Hasanuddin, 16.
“"Masdar Farid Mas’udi, Islam dan Hak-Hak Reproduksi Perempuan: Dilaog Figih

Pemberdayaan (Bandung: Mizan, 1997), 90-91.

“®lpnu Taimiyah, Hukum-Hukum Perkawinan, Alih bahasa oleh Rusnan Yahya, (Jakarta:

Pustaka al-Kausar, 1997), 124.

*Asghar Ali Engineer, Hak-hak Perempaun dalam Islam, terjemahan Farid Wajidi (Bandung,

LSPPA, 1994), 138.
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and mother in their development. Children have the right to a good life of
growth and development (Q.S. Al-An'am: 151), the right to protection and
care from the torments of hell (Q.S. Al-Tahrim: 6), the right to earn a living
and welfare (Q.S. Al-Bagarah: 233), the right to education and teaching (Al-
Tahrim: 6), the right to justice and equality (Q.S. Al-Hujurat: 13), the right to
love (Q.S. Al-Bagarah: 83). Children who do not get parental love and
attention tend to have psychological conflicts which can have an impact on
their interactions with other people or find ways of living with drugs and other
immoral behavior.

As is the nature of women, there are various opinions among the Ulama
regarding the duty to breastfeed a kid. Breastfeeding a kid is a moral
requirement, not a formal (legal) one, according to Imam Malik. This
demonstrates that if a mother is reluctant to nurse her kid, neither the husband
nor the court have the authority to compel her to do so. Breastfeeding is
mandub (recommended), according to Hanafi, Syafi'i, and Hanbali scholars. It
should be remembered that the obligation and burden of parenting children
falls on both the husband and woman.

3. Equal treatment in A separation

Islam acknowledges that men and women are equally allowed to end a
marriage if they are no longer able to do so for a variety of reasons. In Islam,
divorce is referred to as khulu' and is started by the wife as opposed to talak,
which is started by the husband. Asghar described the situation involving
Jamilah, Thabit bin Qais's wife. Although the Prophet did not discover any
major errors Thabit had committed, the Prophet still approved Jamilah's
request and instructed Jamilah to return the dowry her husband had given her
after she informed him of her displeasure with her marriage.® The right of

khulu' is the prerogative of the wife and nothing can prevent it.

%9Asghar Ali Engineer, Hak-hak Perempaun dalam Islam, terjemahan Farid Wajidi, 195.
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In this context, women are legally recognized as filing for divorce in the
Religious Courts if they no longer feel happy as a household, for example as
victims of domestic violence. Divorce is one of the solutions to family
problems even though the Prophet once said "something that is lawful but
hated by Allah is divorce"”. Data shows that divorce in Indonesia is increasing
and is dominated by contested divorce. In 2020, divorce data totaled 291,677
cases and 214,970 (73.70%) were contested divorces. This phenomenon needs
to get the attention of all parties, especially community leaders and religious
leaders to find the root of the problem and then seek solutions to solve it.

C. Conclusion

Islamic family law's emphasis on justice and equality is a requirement for
achieving harmony and peace in the home. Without it, marginalization and prejudice
would persist, particularly against women and children.

The dominance of husbands over wives in all domestic matters, domestic
violence (both physical and non-physical), sexual abuse of biological/stepchildren by
their parents (fathers), and giving priority to the education of sons are just a few
examples of discrimination that can be seen in families. -more boys than girls and
parents marrying their daughters against their will.

A large number of scholars support polygamy (ta'’addud al-zaujat) as long as
the men can treat the women justly. There is no mention of non-material justice, such
as love, compassion, or caring, yet it is crucial to keep this in mind when interacting
(mu'asyarah bi al-ma'ruf). The justice being discussed here is material justice, such as
clothing, boards, food, and night.

The distribution of inheritance in the Qur'an (2:1) is zanniyu al-tanfiziyah
rather than gat'iyyu al-wurud and gat'iyyu al-dilalah. Although each heir's share has
been explicitly stated (sharih), in a sense, this portion is subject to vary depending on
the heir's actual state. This complies with the regulations.:

ke Y5 ASYy Jhsa ¥ ey AlSaY Huas Sy Y
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Wallahu a’lamu bi al-shawab.
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